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REPORT
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The Committee on Foreign Relations, to which was referred the
Convention Between the Government of the United States of Amer-
ica and the Government of the Kingdom of Belgium for the Avoid-
ance of Double Taxation and the Prevention of Fiscal Evasion with
Respect to Taxes on Income, and accompanying Protocol, signed at
Brussels on November 27, 2006 (the “Treaty”) (Treaty Doc. 110-3),
having considered the same, reports favorably thereon and rec-
ommends that the Senate give its advice and consent to ratification
thereof, as set forth in this report and the accompanying resolution
of advice and consent.
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1. PURPOSE

The proposed Treaty is intended to promote closer cooperation
and further facilitate trade and investment between the United
States and Belgium. The Treaty’s principal objectives are to elimi-
nate the withholding tax on dividends arising from certain direct
investments and on certain dividends paid to pension funds; pre-
vent the inappropriate use of the Treaty’s benefits by third-country
residents; provide for mandatory arbitration of disputes that have
not been resolved by the competent authorities; significantly ex-

69-119

VerDate Aug 31 2005  11:35 Nov 15,2007 Jkt 000000 PO 00000 Frm 00001 Fmt6659 Sfmt6602 H:\DOCS\110-2.TXT sfrela2 PsN: MIKEB



2

pand the circumstances under which the United States is able to
obtain information from Belgium that is helpful in enforcing U.S.
domestic tax rules; and generally modernize the existing tax treaty
relationship with Belgium to bring it into closer conformity with
U.S. tax treaty law and policy.

II. BACKGROUND

The Treaty replaces the existing income tax treaty with Belgium,
which was concluded in 1970 and amended in 1987.

II1. MAJOR PROVISIONS

A detailed article-by-article analysis of the Treaty may be found
in the Technical Explanation published by the Department of the
Treasury on July 17, 2007, which is reprinted in Annex I. In addi-
tion, the staff of the Joint Committee on Taxation prepared an
analysis of the Treaty, Document JCX-45-07 (July 13, 2007),
which has been of great assistance to the committee in reviewing
the Treaty. A summary of the key provisions of the Treaty is set
forth below.

1. Taxation of Cross-border Dividend Payments

Article 10 (Dividends) of the Treaty provides rules for the tax-
ation of dividends paid by a company that is a resident of one trea-
ty country to a beneficial owner that is a resident of the other trea-
ty country. Article 10 generally allows full residence-country tax-
ation and limited source-country taxation of dividends.

The Treaty contains both a generally applicable maximum rate
of withholding at source of 15 percent and a reduced five-percent
maximum rate for dividends received by a company owning at least
10 percent of the dividend-paying company. Additionally, with
some restrictions intended to prevent treaty shopping, dividends
paid by a U.S. subsidiary to its Belgian parent company will be ex-
empt from U.S. withholding tax if the Belgian parent company
owns (directly or indirectly) at least 80 percent of the voting power
in the U.S. subsidiary for the 12-month period ending on the date
entitlement to the dividend is determined. The Treaty also pro-
vides, however, that the zero rate for dividends paid by U.S. resi-
dent companies under paragraph 3 of Article 10 may be terminated
by the United States with written notice to Belgium on or before
June 30th of any year, effective the following year, if the United
States has determined that Belgium’s actions with respect to the
Articles of the Treaty regarding the exchange of information (Arti-
cle 25) and the mutual agreement procedure (Article 24) have ma-
terially altered the balance of benefits of the Treaty. Alternatively,
the zero rate for dividends paid by U.S. resident companies under
paragraph 3 of Article 10 will be terminated on January 1st of the
6th year following the year in which the Treaty enters into force
unless, by June 30th of the 5th year, the Secretary of the Treasury,
on the basis of a report of the Commissioner of Internal Revenue,
certifies to the Senate that Belgium has satisfactorily complied
with its obligations under Article 25.

Under the Treaty, a dividend paid by a Belgian company to a
U.S. company will be exempt from Belgian tax if the U.S. company
directly owns at least 10 percent of the capital of the Belgian com-
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pany for a 12-month period ending on the date the dividend is de-
clared.

The Treaty provides that dividends beneficially owned by a pen-
sion fund may not be taxed by the country in which the company
paying the dividends is a resident, unless such dividends are de-
rived from the carrying on of a business, directly by the pension
fund, or indirectly, through an associated enterprise.

The Treaty also includes special rules for dividends received from
U.S. Regulated Investment Companies (RICs) and U.S. Real Estate
Investment Trusts (REITs). These rules are similar to rules in-
cluded in other recent treaties and protocols.

2. Interest and Royalties

Articles 11 and 12 of the Treaty provide that, subject to certain
rules and exceptions, interest and royalties beneficially owned by
a resident of one treaty country arising from sources within the
other treaty country may be taxed only by the residence country.

3. Binding Arbitration

The Treaty, like the Protocol Amending the Tax Convention with
Germany (the “German Protocol”) (Treaty Doc. 109-20), includes a
binding arbitration mechanism. The arbitration procedure is some-
times referred to as “last best offer” arbitration or “baseball arbi-
tration” because each of the competent authorities proposes one
and only one figure for settlement and the arbitration board must
select one of those figures as the award. Under the Treaty, unless
a taxpayer or other “concerned person” (in general, a person whose
tax liability is affected by the arbitration determination) does not
accept the arbitration determination, it is binding on the countries.
There are two main differences, however, between the arbitration
procedures included in this Treaty and in the German Protocol.
First, the maximum length of the proceedings under the Treaty is
6 months, instead of 9 months under the German Protocol. Second,
the arbitration procedure under the Treaty can be exercised with
respect to a dispute regarding the application of any article in the
Treaty, whereas the German Protocol’s arbitration procedure ap-
plies only to specified articles.

4. Exchange of Information

Article 25 of the Treaty would improve the ability of the United
States to obtain information from Belgium when seeking to enforce
U.S. tax law. In particular, Belgium would be obligated to provide
information held by financial institutions, despite Belgian bank se-
crecy rules. Moreover, Belgium agreed to certain other provisions
that override aspects of Belgian domestic law that currently re-
strict the ability of the United States to receive information from
Belgium. As discussed previously, if Belgium has not satisfactorily
complied with its obligations under Article 25 or if Belgium’s ac-
tions with respect Article 24 and 25 have materially altered the
balance of benefits of the Treaty, the zero-rate provision for divi-
dends paid by U.S. resident companies may be terminated as pro-
vided for in paragraph 12 of Article 10.
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5. Scope

Article 1 of the Treaty, entitled “General Scope” generally con-
forms with the 2006 U.S. Model Tax Treaty (the “U.S. Model”) and
reflects changes in U.S. tax law made in the last few years.

The Treaty generally provides that, with the exception of certain
benefits, the United States may continue to tax its own citizens
and residents as if the Treaty were not in force. In addition, not-
withstanding any other provision in the Treaty, the United States
may also tax, in accordance with its law, certain former citizens
and long-term residents for ten years following the loss of such sta-
tus. This change is consistent with section 877 of the Internal Rev-
enue Code, which provides special rules for the imposition of U.S.
income tax on former U.S. citizens and long-term residents for a
period of ten years following the loss of citizenship or long-term
resident status.

The Treaty also includes an additional paragraph (Article 1,
paragraph 6), which is not in the existing tax treaty with Belgium.
Paragraph 6 addresses special issues presented by fiscally trans-
parent entities such as partnerships and certain estates and trusts.
When there is a difference of views between the United States and
Belgium on whether an entity is fiscally transparent, the entity in
question may be subject to double taxation or double non-taxation.
Paragraph 6 solves this problem by providing that an item of in-
come, profit, or gain derived by or through an entity that is fiscally
transparent under the laws of either treaty country is considered
to be the income, profit, or gain of a resident of one of the treaty
countries only to the extent that the item is subject to tax in that
country as the income, profit, or gain of a resident.

6. Pension Plans

The Treaty includes provisions related to cross-border pension
contributions and earnings, which generally conform with the U.S.
Model and prevent the taxation of pension contributions and earn-
ings when an individual participates in a pension plan established
in one country while performing services in the other, provided cer-
tain requirements are met. One such requirement is that the com-
petent authority in the country where the services are performed
must agree that the pension plan generally corresponds to a pen-
sion plan recognized as such for tax purposes by that country. The
Treasury Department has indicated in its Technical Explanation
and in response to questions for the record that there will be fur-
ther discussions on this matter with Belgium, at which time it is
expected that the competent authorities of each country will reach
agreement on a list of types of pension plans that should be cov-
ered under this provision. Once an agreement is reached, the text
of that agreement will be posted on the website of the IRS and pub-
lished in the Internal Revenue Bulletin.

The pension provisions also apply in certain circumstances when
a pension fund is a resident of a “comparable third state” as de-
fined in the Treaty.

7. Students, Trainees, Teachers and Researchers

Article 19 of the Treaty provides that certain payments received
by a student or business trainee who is a resident of a treaty coun-
try and is temporarily present in the other treaty country for the
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purpose of a full-time education or full-time training will be exempt
from income tax in the host country on certain payments (in the
case of a business trainee, for up to two years). Additionally, stu-
dents and business trainees receive an annual exemption of up to
$9000 (or its equivalent in euro) for income from personal services
performed in the host country, with this amount adjusted every
five years to reflect changes in the U.S. personal exemption and
standard deduction and the Belgian basic allowance. Article 19 fur-
ther provides that a teacher or researcher who is a resident of a
treaty country and then visits the other treaty country for the pur-
pose of teaching or doing research at a school, college, university
or other educational or research institution, will be exempted from
tax by the host country on any remuneration for such teaching or
research for up to two years if such research is undertaken in the
public interest and not primarily for private benefit.

8. Limitation on Benefits

The existing treaty with Belgium contains a “Limitation on Bene-
fits” provision, which is designed to avoid treaty-shopping. The pro-
posed Treaty’s provision on this subject, Article 21, 1s stronger in
protecting against abuse by third-country residents and would
bring the provision into line with the U.S. Model and other more
recent U.S. tax treaties. Among other changes, the new provision
provides that a treaty-country company whose shares are regularly
traded on a recognized stock exchange may qualify for treaty bene-
fits if the company satisfies one of two tests: either the company
must be primarily traded on a recognized stock exchange in a spec-
ified region or the company’s primary place of management and
control must be in the country of residence. This new requirement
is intended to ensure an adequate connection to the company’s
claimed country of residence.

IV. ENTRY INTO FORCE; EFFECTIVE DATES

The United States and Belgium shall notify each other through
the diplomatic channel, accompanied by an instrument of ratifica-
tion, when each has completed its applicable procedures for entry
into force. In accordance with Article 28, the Treaty will enter into
force on the date on which the later of the notifications is received.

The Treaty’s provisions shall have effect with respect to taxes
withheld at source, for amounts paid or credited on or after the
first day of the second month next following the date on which the
Treaty enters into force. The Treaty’s provisions shall have effect
with respect to other covered taxes for taxable periods beginning on
or after the first day of January next following the date on which
the Treaty enters into force. Article 21(5)(f) shall not have effect
until January 1, 2011.

If any person entitled to benefits under the existing treaty from
1970, as modified in 1987, would have been entitled to greater ben-
efits under the older treaty than under this Treaty, the older 1970
treaty, as modified in 1987, shall, at the election of such person,
continue to have effect in its entirety with respect to such person
for a twelve-month period from the date on which the provisions
of this Treaty would otherwise have effect.

Notwithstanding other provisions, Article 25 shall have effect
from the date of entry into force of the Treaty, without regard to
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the taxable period to which the matter relates. Article 24(7) and
(8), which provide for binding arbitration, shall have effect with re-
spect to cases that are under consideration by the competent au-
thorities as of the date on which the Treaty enters into force, and
cases that come under such consideration after that time.

V. IMPLEMENTING LEGISLATION

As is the case generally with income tax treaties, the Protocol is
self-executing and thus does not require implementing legislation
for the United States.

VI. COMMITTEE ACTION

The committee held a public hearing on the Treaty on July 17,
2007 (a hearing print of this session will be forthcoming). Testi-
mony was received by Mr. John Harrington, International Tax
Counsel, Office of the International Tax Counsel at the Department
of the Treasury; Thomas A. Barthold, Acting Chief of Staff of the
Joint Committee on Taxation; the Honorable William A. Reinsch,
President of the National Foreign Trade Council; and Ms. Janice
Lucchesi, Chairwoman of the Board, Organization for International
Development. On October 31, 2007, the Committee considered the
Protocol, and ordered it favorably reported by voice vote, with a
quorum present and without objection.

VII. COMMITTEE RECOMMENDATION AND COMMENTS

The Committee on Foreign Relations believes that the Treaty
will stimulate increased investment, substantially deny “treaty-
shoppers” the benefits of this tax treaty, and promote closer co-
operation and facilitate trade and investment between the United
States and Belgium. The committee therefore urges the Senate to
act promptly to give advice and consent to ratification of the Pro-
tocol, as set forth in this report and the accompanying resolution
of advice and consent. The committee has taken note, however, of
certain issues raised by the Protocol and has certain comments to
offer the Executive Branch on these matters.

The Treaty was considered by the Committee on October 31,
2007, along with three other tax treaties: (1) The Protocol Amend-
ing Tax Convention with Finland (Treaty Doc. 109-18); (2) The
Protocol Amending Tax Convention with Denmark (Treaty Doc.
109-19); and (3) The Protocol Amending Tax Convention with Ger-
many (Treaty Doc. 109—-20). In the committee’s reports regarding
the Protocol Amending Tax Convention with Finland and the Pro-
tocol Amending Tax Convention with Germany, also filed this day,
the committee set forth comments on several issues, all of which
are relevant here.

A. TECHNICAL EXPLANATIONS AND TREATY SHOPPING

In the committee’s report regarding the Protocol Amending Tax
Convention with Finland, the committee suggested first that the
Treasury Department consider sharing the Technical Explanation
it develops with its treaty partners, prior to its public release. Sec-
ond, the committee encouraged the Treasury Department to further
strengthen anti-treaty-shopping provisions in tax treaties whenever
possible, with a particular focus on closing the loophole created by
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those U.S. tax treaties currently in force that do not have an anti-
treaty-shopping provision. A detailed discussion regarding these
issues can be found in Section VII of the committee’s report regard-
ing the Protocol Amending Tax Convention with Finland (Exec.
Rept. 110-4).

B. PENSION FUNDS

In the committee’s report regarding the Protocol Amending Tax
Convention with Germany, the committee welcomed the inclusion
of provisions related to cross-border pension contributions and
earnings, which generally conform to the U.S. Model and prevent
the taxation of pension contributions and earnings when an indi-
vidual participates in a pension plan established in one country
while performing services in the other, provided certain require-
ments are met. Unlike the German Protocol, the Treaty does not
identify pre-qualified plans in the Treaty. Nevertheless, the Treas-
ury Department indicated in responses to questions for the record
that the U.S. and Belgian tax authorities have exchanged lists of
the types of plans that they believe should be covered and there is
the expectation that a generally applicable authority agreement
will be entered into under Article 24 of the Treaty shortly after the
entry into force of the Treaty. The committee urges the Treasury
Department to conclude the agreement as soon as possible, because
the pre-approval of certain plans effectively streamlines what could
otherwise be a cumbersome process.

C. ARBITRATION

In the committee’s report regarding the Protocol Amending Tax
Convention with Germany, the committee provided a number of
comments that relate to the binding arbitration mechanism that is
included in both the Treaty and the German Protocol. Those com-
ments are relevant here and can be found in Section VII of the
committee’s report regarding the Protocol Amending Tax Conven-
tion with Germany (Exec. Rept. 110-5).

VIII. TEXT OF RESOLUTION OF ADVICE AND CONSENT TO
RATIFICATION

Resolved (two-thirds of the Senators present concurring therein),
The Senate advises and consents to the ratification of the Conven-
tion between the Government of the United States of America and
the Government of the Kingdom of Belgium for the Avoidance of
Double Taxation and the Prevention of Fiscal Evasion with Respect
to Taxes on Income, and accompanying Protocol, signed at Brussels
on November 27, 2006 (Treaty Doc. 110-3)
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IX. ANNEX.—TECHNICAL EXPLANATION

DEPARTMENT OF THE TREASURY TECHNICAL EXPLANATION OF THE
CONVENTION BETWEEN THE GOVERNMENT OF THE UNITED STATES
OF AMERICA AND THE GOVERNMENT OF THE KINGDOM OF BELGIUM
FOR THE AVOIDANCE OF DOUBLE TAXATION AND THE PREVENTION
OF FISCAL EVASION WITH RESPECT TO TAXES ON INCOME SIGNED AT
BRUSSELS ON NOVEMBER 27, 2006

This is a technical explanation of the Convention between the
Government of the United States of America and the Government
of the Kingdom of Belgium for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with respect to Taxes on In-
come, signed at Brussels on November 27, 2006 (the “Convention”),
and the Protocol also signed at Brussels on November 27, 2006,
which forms an integral part thereto (the “Protocol”). The Protocol
is discussed below in connection with relevant provisions of the
Convention.

References are made to the Convention between the Government
of the United States of America and the Government of the King-
dom of Belgium for the Avoidance of Double Taxation and the Pre-
vention of Fiscal Evasion with respect to Taxes on Income, signed
at Brussels on July 9, 1970, as amended by protocol signed Decem-
ber 31, 1987 (the “prior Convention”). The Convention and Protocol
replace the prior Convention.

Negotiations took into account the U.S. Treasury Department’s
current tax treaty policy and the Treasury Department’s Model In-
come Tax Convention, published on November 15, 2006 (the “U.S.
Model”). Negotiations also took into account the Model Tax Con-
vention on Income and on Capital, published by the Organisation
for Economic Cooperation and Development (the “OECD Model”),
and recent tax treaties concluded by both countries.

The Technical Explanation is an official guide to the Convention.
It reflects the policies behind particular Convention provisions, as
well as understandings reached with respect to the application and
interpretation of the Convention. References in the Technical Ex-
planation to “he” or “his” should be read to mean “he or she” or
“his and her.”

ARTICLE 1 (GENERAL SCOPE)

Paragraph 1

Paragraph 1 of Article 1 provides that the Convention applies
only to residents of the United States or Belgium except where the
terms of the Convention provide otherwise. Under Article 4 (Resi-
dent) a person is generally treated as a resident of a Contracting
State if that person is, under the laws of that State, liable to tax
therein by reason of his domicile, citizenship, residence, or other
similar criteria. However, if a person is considered a resident of
both Contracting States, Article 4 provides rules for determining a
State of residence (or no State of residence). This determination
governs for all purposes of the Convention.

Certain provisions are applicable to persons who may not be resi-
dents of either Contracting State. For example, paragraph 1 of Ar-
ticle 23 (Non-Discrimination) applies to nationals of the Con-
tracting States. Under Article 25 (Exchange of Information and Ad-
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ministrative Assistance), information may be exchanged with re-
spect to residents of third states.

Paragraph 2

Paragraph 2 states the generally accepted relationship both be-
tween the Convention and domestic law and between the Conven-
tion and other agreements between the Contracting States. That is,
no provision in the Convention may restrict any exclusion, exemp-
tion, deduction, credit or other benefit accorded by the tax laws of
the Contracting States, or by any other agreement between the
Contracting States. The relationship between the non-discrimina-
tion provisions of the Convention and other agreements is ad-
dressed not in paragraph 2 but in paragraph 3.

Under paragraph 2, for example, if a deduction would be allowed
under the U.S. Internal Revenue Code (the “Code”) in computing
the U.S. taxable income of a resident of Belgium, the deduction
also is allowed to that person in computing taxable income under
the Convention. Paragraph 2 also means that the Convention may
not increase the tax burden on a resident of a Contracting State
beyond the burden determined under domestic law. Thus, a right
to tax given by the Convention cannot be exercised unless that
right also exists under internal law.

It follows that, under the principle of paragraph 2, a taxpayer’s
U.S. tax liability need not be determined under the Convention if
the Code would produce a more favorable result. A taxpayer may
not, however, choose among the provisions of the Code and the
Convention in an inconsistent manner in order to minimize tax.
For example, assume that a resident of Belgium has three separate
businesses in the United States. One is a profitable permanent es-
tablishment and the other two are trades or businesses that would
earn taxable income under the Code but that do not meet the per-
manent establishment threshold tests of the Convention. One is
profitable and the other incurs a loss. Under the Convention, the
income of the permanent establishment is taxable in the United
States, and both the profit and loss of the other two businesses are
ignored. Under the Code, all three would be subject to tax, but the
loss would offset the profits of the two profitable ventures. The tax-
payer may not invoke the Convention to exclude the profits of the
profitable trade or business and invoke the Code to claim the loss
of the loss trade or business against the profit of the permanent es-
tablishment. (See Rev. Rul. 84-17, 1984-1 C.B. 308.) If, however,
the taxpayer invokes the Code for the taxation of all three ven-
tures, he would not be precluded from invoking the Convention
with respect, for example, to any dividend income he may receive
from the United States that is not effectively connected with any
of his business activities in the United States.

Similarly, nothing in the Convention can be used to deny any
benefit granted by any other agreement between the United States
and Belgium. For example, if certain benefits are provided for mili-
tary personnel or military contractors under a Status of Forces
Agreement between the United States and Belgium, those benefits
or protections will be available to residents of the Contracting
States regardless of any provisions to the contrary (or silence) in
the Convention.
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Paragraph 3

Paragraph 3 specifically relates to non-discrimination obligations
of the Contracting States under the General Agreement on Trade
in Services (the “GATS”).

The provisions of paragraph 3 are an exception to the rule pro-
vided in paragraph 2 of this Article under which the Convention
shall not restrict in any manner any benefit now or hereafter ac-
corded by any other agreement between the Contracting States.

Subparagraph (a) of paragraph 3 provides that, unless the com-
petent authorities determine that a taxation measure is not within
the scope of the Convention, the national treatment obligations of
the GATS shall not apply with respect to that measure. Further,
any question arising as to the interpretation of the Convention, in-
cluding in particular whether a measure is within the scope of the
Convention shall be considered only by the competent authorities
of the Contracting States, and the procedures under the Conven-
tion exclusively shall apply to the dispute. Thus, paragraph 3 of Ar-
ticle XXII (Consultation) of the GATS may not be used to bring a
dispute before the World Trade Organization unless the competent
authorities of both Contracting States have determined that the
relevant taxation measure is not within the scope of Article 23
(Non-Discrimination) of the Convention.

The term “measure” for these purposes is defined broadly in sub-
paragraph (b) of paragraph 3. It would include, for example, a law,
regulation, rule, procedure, decision, administrative action or guid-
ance, or any other form of measure.

Paragraph 4

Paragraph 4 contains the traditional saving clause found in all
U.S. treaties. The Contracting States reserve their rights, except as
provided in paragraph 5, to tax their residents and citizens as pro-
vided in their internal laws, notwithstanding any provisions of the
Convention to the contrary. For example, if a resident of Belgium
performs professional services in the United States and the income
from the services is not attributable to a permanent establishment
in the United States, Article 7 (Business Profits) would by its terms
prevent the United States from taxing the income. If, however, the
resident of Belgium is also a citizen of the United States, the sav-
ing clause permits the United States to include the remuneration
in the worldwide income of the citizen and subject it to tax under
the normal Code rules (i.e., without regard to Code section 894(a)).
However, subparagraph 5(a) of Article 1 preserves the benefits of
special foreign tax credit rules applicable to the U.S. taxation of
certain U.S. income of its citizens resident in Belgium. See para-
graph 4 of Article 22 (Relief from Double Taxation).

For purposes of the saving clause, “residence” is determined
under Article 4 (Resident). Thus, an individual who is a resident
of the United States under the Code (but not a U.S. citizen) but
who is determined to be a resident of Belgium under the tie break-
er rules of Article 4 would be subject to U.S. tax only to the extent
permitted by the Convention. The United States would not be per-
mitted to apply its statutory rules to that person to the extent the
rules are inconsistent with the treaty.

However, the person would be treated as a U.S. resident for U.S.
tax purposes other than determining the individual’s U.S. tax li-

VerDate Aug 31 2005 11:35 Nov 15,2007 Jkt 000000 PO 00000 Frm 00010 Fmt6659 Sfmt6602 H:\DOCS\110-2.TXT sfrela2 PsN: MIKEB



11

ability. For example, in determining under Code section 957 wheth-
er a foreign corporation is a controlled foreign corporation, shares
in that corporation held by the individual would be considered to
be held by a U.S. resident. As a result, other U.S. citizens or resi-
dents might be deemed to be United States shareholders of a con-
trolled foreign corporation subject to current inclusion of Subpart
F income recognized by the corporation. See, Treas. Reg. section
301.7701 (b)-7(a)(3).

Under paragraph 4, each Contracting State also reserves its
right to tax former citizens and former long-term residents for a pe-
riod of ten years following the loss of such status. Thus, paragraph
4 allows the United States to tax former U.S. citizens and former
U.S. long-term residents in accordance with Section 877 of the
Code. Section 877 generally applies to a former citizen or long-term
resident of the United States who relinquishes citizenship or termi-
nates long-term residency if either of the following criteria exceed
established thresholds: (a) the average annual net income tax of
such individual for the period of 5 taxable years ending before the
date of the loss of status, or (b) the net worth of such individual
as of the date of the loss of status. The annual net income tax
threshold is adjusted annually for inflation. The United States de-
fines “long-term resident” as an individual (other than a U.S. cit-
izen) who is a lawful permanent resident of the United States in
at least 8 of the prior 15 taxable years. An individual is not treated
as a lawful permanent resident for any taxable year if such indi-
vidual is treated as a resident of a foreign country under the provi-
sions of a tax treaty between the United States and the foreign
country and the individual does not waive the benefits of such trea-
ty applicable to residents of the foreign country.

Paragraph 5

Paragraph 5 sets forth certain exceptions to the saving clause.
The referenced provisions are intended to provide benefits to citi-
zens and residents even if such benefits do not exist under internal
law. Paragraph 5 thus preserves these benefits for citizens and
residents of the Contracting States.

Subparagraph (a) lists certain provisions of the Convention that
are applicable to all citizens and residents of a Contracting State,
despite the general saving clause rule of paragraph 4:

(1) Paragraph 2 of Article 9 (Associated Enterprises) grants the
right to a correlative adjustment with respect to income tax due on
profits reallocated under Article 9.

(2) Paragraphs 1 b), 2, and 5 of Article 17 (Pensions, Social Secu-
rity, Annuities, Alimony and Child Support) provide exemptions
from source or residence State taxation for certain pension dis-
tributions, social security payments and child support.

(3) Paragraph 6 of Article 17 (Pensions, Social Security, Annu-
ities, Alimony and Child Support) provides an exemption for cer-
tain investment income of pension funds located in Belgium, while
paragraph 9 provides benefits for certain contributions by or on be-
half of a U.S. citizen to certain pension funds established in Bel-
gium.

(4) Article 22 (Relief from Double Taxation) confirms to citizens
and residents of one Contracting State the benefit of a credit for
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income taxes paid to the other or an exemption for income earned
in the other State.

(5) Article 23 (Non-Discrimination) protects residents and nation-
als of one Contracting State against the adoption of certain dis-
criminatory practices in the other Contracting State.

(6) Article 24 (Mutual Agreement Procedure) confers certain ben-
efits on citizens and residents of the Contracting States in order to
reach and implement solutions to disputes between the two Con-
tracting States. For example, the competent authorities are per-
mitted to use a definition of a term that differs from an internal
law definition. The statute of limitations may be waived for re-
funds, so that the benefits of an agreement may be implemented.

Subparagraph (b) of paragraph 5 provides a different set of ex-
ceptions to the saving clause. The benefits referred to are all in-
tended to be granted to temporary residents of a Contracting State
(for example, in the case of the United States, holders of non- im-
migrant visas), but not to citizens or to persons who have acquired
permanent residence in that State. If beneficiaries of these provi-
sions travel from one of the Contracting States to the other, and
remain in the other long enough to become residents under its in-
ternal law, but do not acquire permanent residence status (i.e., in
the U.S. context, they do not become “green card” holders) and are
not citizens of that State, the host State will continue to grant
these benefits even if they conflict with the statutory rules. The
benefits preserved by this paragraph are: (1) the host country ex-
emptions for government service salaries and pensions under Arti-
cle 18 (Government Service), certain income of visiting students
and trainees under Article 19 (Students and Trainees, Teachers
and Researchers), and the income of diplomatic agents and con-
sular officers under Article 27 (Members of Diplomatic Missions
and Consular Posts); and (2) the beneficial tax treatment of pen-
sion fund contributions under paragraph 7 of Article 17 (Pensions,
Social Security, Annuities, Alimony and Child Support).

Paragraph 6

Paragraph 6 addresses special issues presented by fiscally trans-
parent entities such as partnerships and certain estates and t